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Co., 1 Met. (Ky.) 164, 71 Am. Dec. 461 and note. Such rules and regula- 
tions have been held valid whether known to the sender or not. Tel Co. v. 
Carew, 15 Mich. 525; Grinnellv. Tel. Co., 113 Mass. 299. The authorities 
are by no means uniform and while the liability may be limited as above, 
according to the decisions of the Knglish courts, the Supreme Court of the 
United States and many of the state courts, yet the decisions of many courts 
hold such regulations void as against public policy, "unjust, unconscionable, 
without consideration and wholly void." Tyler v. Tel. Co., 60 111. 421. 
"Telegraph companies are quasi-public servants. They should no more be 
allowed to effectually stipulate for exemption from their duty, than should a 
carrier of passengers or any other party engaged in a public business. Why 
should they refuse to perform the common duty of care and diligence? Hav- 
ing taken the message and the pay, why should they not do all things neces- 
sary (including the repeating) for correct transmission." See Ayerv. Tel. 
Co., 79 Me. 493; Tel. Co. v. Griswold, 37 Ohio St 301; Tel. Co. v. Crall, 
38 Kan. 679. The decision of the principal case marks the modern tendency 
toward a more strict rule of liability as shown in this case, by the adoption of 
a constitutional provision making telegraph companies liable as common car- 
riers. 

Telegrams — Failure to Deliver — Limitation of Liability. — The 
plaintiffs were partners engaged in buying and selling horses, in the states of 
Utah and Wyoming, with their principal place of business in Ogden, Utah. 
They had about 280 head of horses at Green River, Wyo. , which they had bar- 
gained to sell to one Searcy at $11.00 per head. B. B. Brooks, one of the 
partners, sent two messages, one marked "rush," to R. S. Brooks, the other 
partner, informing him when Searcy would arrive at Green River to receive 
and pay for the horses. Neither message was delivered, having been negli- 
gently laid aside at the sending office, and as a consequence the sale was lost. 
The company relied in part, upon the usual stipulations printed on the back 
of its blanks, exempting itself from liability for mistakes or delays in the 
transmission or delivery or for the non-delivery of any unrepeated message, 
whether happening by negligence of its servants or otherwise, beyond the 
amount received for sending the same. In this action for damages of the non- 
delivery of the messages Held, that such a stipulation could not limit the lia- 
bility of the company, for damages caused by the negligent laying aside of 
the messages at the transmitting office. Brooks v. W. U. Tel. Co. — (1903), — 
Utah— 72 Pac. Rep. 499. 

While a telegraph company may restrict its liability to a reasonable extent, 
it cannot escape liability for the consequences of its own negligence in failing 
to send or deliver the message. See preceding note and Birney v. Tel. Co., 18 
Md. 341; Tel. Co. v. Collins, 45 Kan. 88, 10 L. R. A. 515; Mentzerv. Tel. 
Co., 93 la. 752; Cooley ok Torts (2nd Ed.) 775. 

Telegrams — Non-Delivery — Negligence — Mental Anguish. — The 
following telegram was sent from Mooresville, N. C, addressed to the 
plaintiff at Wedgefield, S. C: "Aunt Hanna Dead. Funeral Sunday. 
Answer quick." The message was never delivered. The plaintiff lived 
beyond the free delivery limits, but although her place of residence was known 
to the operator, the latter wired back, "Party not known. ' ' The sender did not 
know the plaintiff lived beyond the free delivery limits and paid all charges 
requested at the time the message was sent. In an action for damages,//i?/rf, 
It was negligence and bad faith to wire "Party not known" where the send- 
ee's address was known, because extra charges were not paid for delivery out- 
side free limits, that fact being unknown to the sender who paid all charges 
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demanded of him ; that it was negligence not to wire the sender, demanding a 
payment or guarantee of the extra charges under the circumstances; that men- 
tal anguish, though unattended with physical injury, is an element of damage in 
actions against telegraph companies for non-delivery of messages. Bryan v. 
W. U. Tel. Co. (1903),— N. C— , 45 S. E. Rep. 938. 

The effect of the printed regulations is again in question, as in the two pre- 
ceding notes, and the courts are again in conflict as to the duty of the com- 
pany regarding the delivery of a message beyond the "free limits, "where the 
sender does not know that the sendee lives beyond and the extra charges have 
not been paid. The principal case is supported by a recent case in Indiana. 
Tel. Co. v. Moore, 39 N. E. Rep. 874, 54 A.m. St. Rep. 515. On the other hand 
it is said, "The duty of the sender is to know after notice on blanks, whether 
the sendee is within the free limits." The presumption is that the sendee is 
within the free limits and the sender must take the risk unless he pays the 
extra charges beyond. See Tel.. Co. v. Henderson, 89 Ala. 510, 18 Am. St. 
Rep. 148. As to the duty to find the sendee, see Tel. Co. v. Houghton, 15 
L. R. A. 129. The decision as to the question of damages for mental suffering 
is in accord with the modern view, although perhaps opposed to the weight of 
authority in this country. See Mentzer v. Tel. Co. 93 la. 752, 57 Am. St. Rep. 
294 and 2 Michigan Law Review, p. 150. 

Tort— Negligence— Defective Appmance— Absence of Privity— 
Defendant was engaged in the manufacture and sale of land rollers. A num- 
ber of its rollers were sold to W., P. & R. One of these was by them sold to 
F. &B., and finally by the latter to the plaintiff, a farmer. The tongue of 
this roller was constructed of defective material and contained a knot-hole 
which had been plugged and painted so as to prevent detection. While plaintiff 
was using the roller in the ordinary way, the tongue, owing to the defect, 
broke, throwing plaintiff in such a manner that he was injured. In an action 
against the manufacturers of the roller, Held, that they were not liable. 
Kuellingv. Roderick Lean Mfg. Co. (1903),— N. Y. App. Div.— , 84 N. Y. 
Supp. 622. 

This decision follows the current of New York authorities and is based on 
the doctrine that in order to permit a recovery by a person not in privity with 
the manufacturer, the article causing the injury must in its nature be immi- 
nently dangerous to human life. The court holds that the roller cannot be 
considered to be such a dangerous appliance. 

In another late case involving the same principles, a defendant who sold 
diseased hogs to a third person, who in turn sold them to the plaintiff, was 
held liable for damages caused by the infection of other hogs belonging to the 
plaintiff. The court held that the original selling was an act dangerous to 
human life, and extended the liability to include the property loss. Skinn v. 
Rentier (1903) ,— Mich.— 97 N. W. Rep. 152. See as to the general subject 2 
Mich. Law. Rev. 151, id. 235. 

Tort— Negligence— Injury Received in attempt to Save Life of 
Another. — Plaintiff was employed as a watchman at a place where ten tracks 
of defendant company crossed a city street. One of these tracks at the time 
of the injury was occupied by a passing train. Plaintiff observed a woman 
upon another of the tracks in imminent danger of being struck by a caboose 
which defendant's servants had negligently pushed toward the street with no 
one at its front to warn pedestrians of its approach. He at once hastened to 
her rescue and pushed her from the track, but was himself struck by the 
caboose. For the injuries thus received he brings suit. Held, plaintiff not 
guilty.of contributory negligence, nor could negligence of the person rescued 



